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Court of Appeals of the District of Colombia 


JNO. 2831. 


Fidelity Storage Co., & c ., Appellant, 

VS 

Mary E. Hopkins, &c. 


a 


Supreme Court of the District of Columbia. 

No. 56909. At Law. 

Mary E. Hopkins, Administratrix of the Estate of Frank Hopkins 

Deceased, Plaintiff, riopmns, 

VS 

Fidelity Storage Company, a Corporation, Defendant. 

United States of America, 

District of Columbia, ss: 

^ Declaration. 

Filed May 15, 1914. 

In the Supreme Court of the District of Columbia. 

No. 56909. At Law. 

Mary E. Hopkins, Administratrix of the Estate of Frank Hopkins 

Deceased, Plaintiff, Hopkins, 

VS 

Fidelity Storage Company; a Corporation, Defendant. 

First Count. 
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ness in the District of Columbia, for that whereas on heretofore to- 
wit, June 12th, 1913, at the District of Columbia aforesaid, one Frank 
Hopkins, deceased, ui>on whose estate letters of administration have 
been duly granted by the Supreme Court of the District of Columbia 
to the said Mary E. Hopkins, was a servant of the said defendant, 
and then and there by the order and direction of the said defendant 
was engaged in cleaning certain windows in a certain building of 
the defendant, situated at the District of Columbia. Whereupon it 
became and was then and there the duty of the defendant to provide 
the plaintiff’s intestate a reasonably safe place to work. Yet never¬ 
theless said defendant did not provide for the plaintiff’s in- 

2 testate a reasonably safe place to work; but on the contrary 
carelessly, negligently, and in utter disregard of its duty in 

that behalf carelessly, and negligently ordered and directed the said 
plaintiff’s intestate to go in and be about the cleaning of the said 
windows upon a certain insecurely and negligently constructed scaf¬ 
fold, well known to the defendant to be unsafe, insecure and dan¬ 
gerous. That by reason of the careless and negligent manner of the 
construction of the said scaffold; and by reason of the negligence 
and default of the defendant aforesaid, he, the plaintiff’s intestate, 
was suddenly and violently thrown and precipitated down from the 
said scaffold to and upon the floor of the said building and was then 
and there grievously and mortally wounded, bruised, and lacerated 
whereby and by reason whereof plaintiff’s intestate became and was 
sick, sore, lame and disordered, and of said wounds, bruises, sickness, 
lameness, and disorder, languishingly did live until, to wit, the 14th 
dav of June, 1913; and then and there by reason of said mortal 
wounds, bruises, lacerations, sickness, lameness, and disorder occa¬ 
sioned as aforesaid by the negligence of the defendant aforesaid, the 
plaintiff’s intestate did die, to the damage of the plaintiff in the sum 
of ten thousand dollars. Wherefore a cause of action has accrued 
to the plaintiff according to the form of the Statute in such cases 
made and provided, and she claims ten thousand dollars besides the 
costs of this suit. 

Second Count. 

The plaintiff, Mary E. Hopkins, the duly qualified administratrix 
of the estate of Frank Hopkins, deceased, late of the District 

3 of Columbia, sues the defendant, the Fidelity Storage Com¬ 
pany, a corporation doing business at the District of Columbia, 

for that whereas on heretofore, to wit, June 12, 1913, the said Frank 
Hopkins, upon whose estate letters of administration have been duly 
granted to the said Mary E. Hopkins by the Supreme Court of the 
District of Columbia, was a servant of the said defendant, and then 
and there by the order and direction of the said defendant was 
engaged in cleaning certain windows in a certain building of the 
defendant, situated at the District of Columbia. Whereupon it be¬ 
came and was then and there the duty of the defendant to provide 
the plaintiff’s intestate a reasonably safe place to work; but on the 
contrary the defendant carelessly, negligently, and in utter disregard 
of its duty in that behalf carelessly and negligently ordered and 
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fn^frlh^ 6 Sa J d P la j ntlff ’ s intestate to go in and be about the clean- 
ng of the said windows upon a certain insecurely and negligently 
constructed ladder well known to the defendant to be unfafe mid 
dangerous That by reason of the careless and negligent manner 
the construction of the said ladder, and by reason of the negligence 
and default of the defendant as aforesaid, he, the plaintiff’s intestate 

said Ifldd 6 " ? an< j v,olent Jy thrown and precipitated down from the 
said adder to and upon the floor of the said building, and was then 

and there grievously and mortally wounded, bruised, and lacerated 

^clTtnr a i" d by 'Tr 1 ' P lail >tiff’s intestate became and was 

ack, sore, lame and disordered, and of said wounds, bruises, sickness^ 

n^r^nd'th <ISOr uT, i an 8 uls hingly did live until to-wit, June 14,’ 
913, and then and there by reason of said mortal wounds, bruises, 

4 S1 .? kness > .’ameness, and disorder occasioned as 

aforesaid by the negligence of the defendant aforesaid, the 

in tk P alnt . ld s !I Jtestate did die. All to the damage of the plaintiff 

accrued 1 ™ the nkind'ff " d do ^ n -. ';'' hercf,,re a ea use of action has 
accrued to the plaintiff according to the statute in such cases made 

of th^suit^’ and She ° lalmS ten thousand dollars besid es the costs 

Third Count. 

■T 1 '!? Piamttff further sues the defendant, a corporation as afore- 
bpr d ’ itf* "hereas on heretofore, to-wit, the 26th day of Novem- 

Wa f a PP 01 “ ted administratrix of the estate of Prank 
Hopkins, deceased, late of the District of Columbia and later dulv 
?qi a o fi t ?d and tbat '"his lifetime, to-wit, on the 12th dav of June 7 
1913 the said frank Hopkins was in the service and employ of the 

d fZ d ? nt d C T Par ! y a J fores ? ld ’ as a laborer, and that on that dav the 
said defendant ordered and directed the said Frank Hopkins to clean 

situated"aTthe^DiltX^Tr’? & £® rtain , bu ' ldin « of the defendant 
dire fed VtiFZl tgfft bT^a ££ 

ThT he kUn T 1 f ah ;^ t the cleanin « of the said window or 
windows, that he said plaintiff’s intestate in obedience to and in 

pursuance of said directions and orders of said defendant and in 

the exercise of due care went upon said scaffold or platform and 

began the cleaning of said window or windows. That it became and 

was the duty of the de endant so to carefully erect and so ^Sdly 

maintain the said platform or scaffold that it would not collapse and 

5 sa d d T " hlle be > Plaintiff’s intestate, was thereon aslfore 
' 5 Yet nf'ertheless, the defendant did not so carefully 
construct and maintain the said scaffold or platform but on 
the contrary at the District aforesaid on the day and year aforasafd 
so carelessly and negligently constructed and maintained the said 

s - sat} esrsi zsms g 



4 


FIDELITY STORAGE CO., &C., VS. 


certain grievous and mortal wounds, and injuries. By reason of 
which said grievous and mortal wounds, and injuries received as 
aforesaid he, the plaintiff’s intestate, languished and languishing did 
live until the 14th day of June, 1913, on which day he languished 
of said grievous and mortal wounds and injuries and so languishing 
died. All to the damage of the plaintiff in the sum of ten thousand 
dollars. Wherefore an action hath accrued to the plaintiff by virtue 
of the statute in such cases made and provided. And so she brings 
this suit and claims ten thousand dollars besides the costs of this suit. 

Fourth Count. 

The plaintiff as administratrix as aforesaid further sues the defend¬ 
ant, a corporation as aforesaid, for that whereas on heretofore, to wit, 
the 12th day of June, 1913, the plaintiff’s intestate was a servant of 
the defendant and was at and by the direction of the defendant law¬ 
fully engaged in washing and cleaning a certain window or windows 
in a certain building of the defendant situated at the District 

6 of Columbia, and was then and there standing upon a certain 
ladder, scaffold or platform in said building whereto he had 

been theretofore directed by the defendant, a certain officer or agent 
of the defendant company, a corporation as aforesaid, to wit, the 
foreman of the defendant company in charge of the said Frank Hop¬ 
kins, and his superior officer, did then and there carelessly and negli¬ 
gently climb against and upon the stud ladder, scaffold or platform 
and did then and there cause the said platform, scaffold or ladder to 
collapse and thereby to precipitate the said Frank Hopkins down to 
the floor of said building. Whereby and bv reason whereof he the 
said Frank Hopkins received in and about his head, face, arms, legs 
and divers other parts of his body divers mortal wounds, of which 
said mortal wounds he thereafter, to wit, on the 14th day of June, 
1913, at the District of Columbia aforesaid died. 

To the damage of the plaintiff in the sum of ten thousand dollars. 
And so the plaintiff claims ten thousand dollars, according to the 
form of the statute in such cases made and provided besides costs of 
this suit. 

ARMOND W. SCOTT, 

B. L. GASKINS, 

A ttomeys for Plaintiff. 

Plea. 

Filed June 8, 1914. 

******* 

Now comes the defendant in the above entitled cause, and 

7 for a plea to the declaration filed herein, and each count 
thereof, says that it is not guilty as in said declaration alleged. 

HENRY I. QUINN, 
Attorney for Defendant. 


L 
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Joinder of Issue. 

Filed June 22, 1914. 

******* 

The plaintiff joins issue upon the defendant’s plea. 

A. W. SCOTT & 

B. L. GASKINS, 

Att’ys for Pltf. 

Memorandum. 

March 16, 1915.—Verdict for plaintiff for $1,500. 

Motion for New Trial. 

Filed March 19, 1915. 


Now comes the defendant, The Fidelity Storage Company, a cor- 
poiation, and moves the Court to set aside the verdict of the Jury 

rendered in this case, and to grant the defendant a new trial for the 
iollowing reasons: 

I. Because the verdict of the Jury is contrary to the law. 

-• Because the verdict is contrary to the evidence 

J. Because the verdict is contrary to the weight' of the evidence 
4. Because of error committed by the Court in its refusal to grant 

defendants instruction number one, instructing the Jury to return 
a verdict for the defendant. 

DANIEL THEW WRIGHT 
T. M. WAMPLER, 

II. I. QUINN, 

Attorneys for Defendant. 

To Messrs. Gaskins and Scott: 

Take notice that the foregoing Motion will be for hearing on 
Saturday March 27, 1915 at 10 o’clock A. M„ or as soon thereafter 
as Counsel may he heard. 

DANIEL THEW WRIGHT 
T. M. WAMPLER, 

H. I. QUINN, 

Attorneys for Defendant. 

9 Supreme Court of the District of Columbia. 

Saturday, March 27th, 1915. 

Session resumed pursuant to adjournment, Hon. Wendell P Staf- 
ford, Justice presiding. 

******* 

Upon consideration of the motion for a new trial filed herein it 
is ordered that said motion be, and the same is hereby overruled and 
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judgment on verdict is ordered. Wherefore, it is considered that the 
plaintiff herein recover of the defendant for her damages as hereto¬ 
fore assessed, the sum of One Thousand Five Hundred Dollars 
($1,500.00), with interest from this date, together with costs of suit 
to be taxed by the clerk and have execution thereof. 

From the foregoing the defendant by its attorneys of record, in 
open court, notes an appeal to the Court of Appeals; whereupon, the 
penalty of a bond to operate as a supersedeas, is hereby fixed in the 
sum of Two Thousand Dollars. 

Memorandum. 

April 10, 1915.—Appeal bond (supersedeas) approved and filed. 


10 Supreme Court of the District of Columbia. 

Saturday, May 1st, 1915. 

Session resumed pursuant to adjournment, Hon. Wendell P. Staf¬ 
ford, Justice presiding. 

* * * * * * * 

Come now the parties hereto by their respective attorneys of 
record; whereupon, the defendant by its attorney submits to the 
Court the Bill of Exceptions taken at the trial of this cause and prays 
that the same be signed and made of record nunc pro tunc, which 
is hereby accordingly done. 


Assignments of Error. 

Filed May 3, 1915. 

♦ * * * * * * 

Now comes the defendant and says that the Trial Court committed 
error in the trial of this cause as follows: 

1. In refusing to grant the Motion of the defendant, for the direc¬ 
tion of a verdict in its favor, at the close of the plaintiffs evidence. 

a. Because the evidence failed to show any negligence on the part 
of the defendant, entitling the plaintiff to recover. 

b. Because of the contributory negligence of the plaintiff’s dece¬ 

dent. 

11 c. Because the evidence showed that the plaintiff’s cause of 

action was barred by the doctrine of assumption of risk. 

2. Because of the refusal of the Trial Court to grant the defend¬ 
ant’s Motion for the direction of a verdict in its favor at the close of 
all of the evidence in the cause for the following reasons: 

a. Because the evidence failed to show any negligence on the part 
of the defendant, entitling the plaintiff to recover. 

b. Because of the contributory negligence of the plaintiff’s dece¬ 
dent. 
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c. Because the evidence showed that the plaintiff’s cause of action 
was barred by the doctrine of assumption of risk. 

d. Because of the refusal of the Trial Court to grant the Motion 

in sai^Motion 111 ^ & Ne " Tr ‘ al th ‘ S Cause for the reasons stated 

DANIEL THEW WRIGHT 
T. M. WAMPLER, 

Attorneys for Defendant. 

Service of copy hereof acknowledged this 3d day of May 1915 

A. W. SCOTT, 

B. L. GASKINS, 
Attorneys for Pltf. 

1 ^ Designation of Record. 

Filed May 3, 1915. 


The Clerk win please prepare transcript of record upon the appeal 

16 defendant > and the following papers are hereby designated and 
necessary i 

1. The Declaration. 

2. The Plea. 

3. The Joinder of Issue. 

4. Memo.: Verdict for Plaintiff. 

5. Motion for New Trial. 

6. The Judgment. 

7. Appeal Bond. 

8. The Bill of Exceptions. 

9. Assignments of Error. 

10. This Praecipe. 

DANIEL THEW WRIGHT 
T. M. WAMPLER, 

A ttorneys for Defendant. 

Service of a copy of the above hereby acknowledged. 

A. W. SCOTT & 

B. L. GASKINS, 

A ttorneys for Plaintiff. 


13 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
iowl’ hereby certify the foregoing pages numbered from 1 to 
1Z, both inclusive, to be a true and correct transcript of the record 
according to directions of counsel herein filed, copy of which is made 
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part of this transcript, in cause No. 56909 at Law, wherein Mary E. 
Hopkins, Administratrix of the estate of Frank Hopkins, deceased, 
is Plaintiff and Fidelity Storage Company, a corporation, is Defend¬ 
ant, as the same remains upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix the 
seal of said Court, at the City of Washington, in said District, this 
17th day of May, 1915. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 


14 In the Supreme Court of the District of Columbia. 

At Law. No. 56909. 

Mary E. Hopkins, Admrx., Plaintiff, 

vs. 

Fidelity Storage Company, Defendant. 

Be it remembered that upon the trial of this case and to maintain 
upon her part the issue joined, the plaintiff introduced the following 
witnesses, who testified as follows: 

Mary E. Hopkins: 

That she is the widow of the intestate, Frank Hopkins, and his 
duly qualified administratrix. That she married the intestate March 
24, 1913; that no children were born to them; that her husband was 
a laborer, earning $1.60 per day, and that during their married life 
she did not work, her husband supporting her. That on the day of 
the accident he was in good health when he left home to go to his 
work at the building of the Fidelity Storage Company, on U Street, 
Northwest, between 14th and 15th Streets. That after the accident, 
and on the same day she saw the deceased at the hospital; that he 
was then unconscious; that she again saw him at the hospital after 
he died, and she had his body removed and buried. That since his 
death she has earned her own living as a domestic and is now work¬ 
ing in Fall River, Massachusetts. 

Samuel Chapman: 

That on the 12th day of June 1913 he was employed by the de¬ 
fendant and was engaged in working in the building of the defend¬ 
ant company, first upstairs and then downstairs. That upon said 
day a scaffold in the office building was being used for the purpose 
of cleaning windows. That one end of boards two inches thick by 
ten inches wide, about sixteen feet Iona rested u pon the top of a 
step ladder about eight or temfeet. high, and thfe-rrtheiMmd of the 
boards rested upon a heavy iron door to a vault. That upon 
5* said scaffold one en d of ajshort ladder was re sting^ the htlie F" 

f end restingagainst the partition wall, and upon which the. 

eceased was working. That Hopkins when first seen by the witness 
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on ®S mg ’ WaS * ere « lone - a » d tha t the foreman went up 
on the scaffolding some time later. That Frank Hopkins, the de¬ 
ceased placed the short ladder on the scaffolding and that it was 
“^^i^himby the foreman Gant. 

° ng n i ° r i l ? Iadde f ; u P on which th e boards wereTSfincr- 
tip, and the small ladder and the deceased both falTtoTEe-HoOr; thlt 
Ciant, the foreman, also fell to the floorjtiie^maiJJadder fell hptivoan 
the scaffolding and the wall, and t.hp flppp^!| |‘lii ^ iu„ 
direction, thaitb^deceasea ten ba ckwards, st riking his 
Tieact against the floor Tlmttfin«<Wer upon winch the boTrdTW' 
resting did not fall; that the boards themselves did not fall; that the 
scaffolding, or any part thereof, did not fall: That the witness had 
been working first upstairs and then downstairs and at the time of 
the accident, he had come to the front part of the building to get 
some water and was working around the side of the partition on 
which the accident happened, that he just happened to look in time 
to see the deceased fall as descnbed. That one Edwards was working 
in the vault during the accident. 6 

On cross examination, the witness stated he had never talked to 
any one, prior to taking the stand, about the accident, and that he 
, ad ^®y er sotted, prior to taking the stand, to any one, what he knew 
about the accident, what he had seen. On re-direct examination, he 
f t ?. ted t llat he had talked to other laborers about it and that he had 
talked to plaintiff s counsel about it. On cross examination witness 
denied that he had told anybody that he did not see the accident or 
that he was not in the room when it happened. ’ 

Clifford Edwards: 

T 5 a J u P on l^th day of June 1913 he was employed by 
16 the defendant and was working in the vault, which opened 
.. ln h) the office room of the building of the defendant company 
That he did not see the accident. That just a short while before the 
accident he noticed that the boards, one end of which .were resting 

UDOn the sten ladder and tho nthor _' ^ 


* — ~ u. i wouian t eo ud 

there if I were you,” and that thereupon, Mr. Gant, the foreman 
who was standing nearby said: “ It’s al[ >ght”^ That the witness 
went on in the vault and did not see tbe incident. That at the time 
he noticed the boards “springing in the middle,” there was nothing 
on the scaffold but the small ladder. That he did not see Mr George 
E. Slaybough, Mr. Karrick, Mr. Wells or Mr. Smyth in the office 
room at the time. That immediately after the accident, he went into 
the office room and there saw the deceased, and saw the small ladder 
which had fallen from the scaffold, that it was lying on the floor on 
its side, out from the wall, over by the deceased. 

Doctor Hiram Reede: 

That upon the 12th day of June 1913, Frank Hopkins was brought 
to the Hospital, and examined by the witness. That the deceased 
2—2831a 
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was in a state of delirium, could not control himself, would not re¬ 
main in bed; had no control of his body, and was suffering from 
convulsions. That he had no fracture of the skull; that the deceased 
had concussion of the brain; that it was hard to make a diagnosis of 
the case, that the cause of death was injury to the brain. 

Whereupon the plaintiff rested her case in chief. 

And thereupon the defendant, to maintain the issue upon its part, 
introduced the following witnesses, who testified as follows: 

Austin Wells: 

That witness was employed by the defendant company on the 
12th day of June 1913, that he w T as engaged in painting in the office 
room of the building of the defendant company, that at the time of 
the accident, he was across the room from where the accident oc¬ 
curred, some eighteen or twenty feet distant; that as he 

17 stooped to dip his paint brush in a bucket of paint, he 
happened to turn his bead and look in the direction of the 

scaffold, when he s aw one Ambrose!*. Gant on the scaffold and that 
he also saw Frank Hopkins place a short step ladder on said scaffold, 
'TCFtiftg tlie same Tigainst said glass partition, and started to mount 
said ladder; that said Hopkins mounted one or two steps and then 
put his hands to his face, and fell backward to the floor of the 
room; that said Gant reached over to grab said Hopkins, as he was 
falling, and in so doing, Gant fell to the floor of the room. JThat 
w/witness had nailed a strip about two inches wide to the outside edge 
j!5(of one of The boards constituting the floor of the scaffold^' so~that" 
-/--ttdadderp laced thereon could not slip off the same; that the scaffold 
was constructed hr placing two boards, two inches thick and ten 
inches wide, one on top of the other, about sixteen feet long, one 
end of which rested upon the top of a step ladder about ten feet high, 
the other end of which boards rested upon the top of an iron grating 
which extended from the wall, (at the top of which wall was the glass 
partition), at which the deceased was working, to a cement post or 
pillar, about eighteen inches in diameter; that said boards projected 
some three or four feet beyond the said iron grating, and the said 
step ladder upon which they were resting; that the step ladder was 
upon a cement floor and the feet of the step ladder were not fastened 
to the floor; that the outside of said step ladder upon which the 
boards were resting, was against an iron grating; that the said 
boards were nailed to the said step ladder; that the boards were nailed 
to the same by the witness, who used eight penny nails, and who 
^dnree-the nails through the bo ards and into the laiMer, on a slant, 
known as atoeholdTifi o rder to " keep the boards TronV slipping from 
the topr* Of The ladder TThat there m 1 a fading f mrr ^ the 

floor to the scaffoldin^Tand w hich leaned agai nst the centre.-of the 
scaffolding; that at the time*-of the accident Hopkins and 

18 ^Gant were nearjdris ladde r both on the sam esidepf it. That 

pH tin* iliornnig of the accident, Frank HopEns asked the wit- 
ness to allow him to use a short step ladder about four feet high, 
belonging to the witness, that permission was given Hopkins to use 
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the ladder and that Hopkins took the ladder, and himself placed it 
on the MMd and proceeded to mount as hereinbefore described. 

hat the step ladder upon which the boards were resting and to 
which they were nailed, did not fall, that the boards did not fall 
and that nothing fell ex cept the small step ladder which u 
- the sc a ffold , and the deceased, and Mr. (lank That the small s ^.. 
ladder fell in the space beW«m the scaffold and the wall, and did'not 

* Ju*’ * ol 7 sto °^ on i* s f eet leaning against the wall. That 
at the time of the accident, the witness did not see Samuel Chapman 
in the room. Xh^tthe witness iiitrlspvo^i flays the a evident 

^2^dupon theTsatt si;nffotd' J 'That he worked upon it al one, and 
that^TKarwrrc there was no other person oriHKesearf^frbbt. 
that heTmd TiAft considerable experience in building scaffolds; that 
he had been a painter for eighteen years, and during that time built 
a -j l j >ei * °* sca ^°^ s an d that he had worked in states which pro- 
y ided a penalty for the erection of an unsafe scaffold; that the 
scaffold upon which the deceased was working was a safe one. 

Ambrose P. Gant: 

That the witness is employed hv the defendant and was so em¬ 
ployed on the 12th day of June 1913, as foreman; that upon said 
day he was working in the office room of the building of the defend¬ 
ant company, upon a scaffold, cleaning the glass work in a partition 
wall; that in order to do this cleaning, he was standing on a scaffold 
about ten feet from the floor; that as he was engaged in this work, 
Frank Hopkins, the deceased, came onto the scaffold and told him 
that he. Hopkins, had finished the work in which he had been en¬ 
gaged and was ready to help the witness. That Hopkins procured a 
short ladder, which he, Hopkins, placed upon the scaffold. 
19 That as Hopkins started to mount the small step ladder, he 
suddenly fell backward off the scaffold: that the witness 
reached for Hopkins to prevent him from falling, and in so doing, 
he, the witness, lost his balance and fell to the floor. That the wit^ 
ness and Hopkins were near the centre of the hoards, and on different 
sides of the short ladder which was leaning against the boards; that 
he did not have hold of the small ladder upon which Hopkins was 
mounting. That witness was cleaning the lower part of the windows, 
and had been so engaged all the morning from 8 o’clock; that the 
accident took place about 10:30 o’clock. That the.seaffold consisted 
of two boards two inches thick, ten inches wide, a*nd about sixteen 
feet long, placed on top of each other, one end of which hoards rested 
upon the iron grating extending from the cement column or pillar 
to the wall, and the other ends of which rested upon the top of a step 
ladder, which boards were nailed to the top of the step ladder, and 

to the outsi de edae . of which said hoards t h ere was nai led a stri ’- 

prevent a ladder from sli 


tm 


im 




, _ w een tne sea 

-Hoplans fell from the wall; lhal We hAardT^WTall" nor did the 
ladder, upon which they were resting, fall. That the said scaffold 
was safe; that it had been inspected that morning by the witness, 
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before he started to work upon the same, and that it was a secure and 
safe scaffold. That he did not hear the witness Clifford Edwards 
say to the deceased: “I wouldn’t go up there,” and that the witness 
did not say to Edwards: “It’s all right.” That he did not see Samuel 
Chapman in the room at the time of the accident. That Hopkins 
himself, placed the short step ladder upon the scaffold. That Samuel 
Chapman told the witness immediately after the accident that he did 
not see it; that Samuel Chapman told the witness in September 1914 
at the Treasury Department, that he did not see the accident. 

That Hopkins was a very short, and small man, not five feet tall. 

20 Peveril H. Smyth : 

That witness is the Secretary of the defendant company and was 
so employed on the 12th day of .Tune 1913; that on said day he was 
standing in the office room in the building of the defendant com¬ 
pany; that he saw Frank Hopkins and Ambrose P. Cant working 
on a scaffold, which extended from a ten foot step ladder to the top 
of an iron grill work surrounding the vault door: that said scaffold 
consisted of two boards ten inches wide and two inches thick, one 
placed upon the other, one end of which rested upon the iron grill 
work and the other on the top of a ten foot step ladder: that Hopkins 
and Gant were engaged in washing the glass work in the partition. 
That Hopkins got a small step ladder, and himself placed it on the 
scaffold. That witness did not see the accident, but heard the sound 
and fall and upon looking in the direction, saw Hopkins and Gant 
upon the floor. That witness did not see Samuel Chapman in the 
room at the time. 

James L. Karrick : 

That he is the President of the defendant company; that he was 
not present in the office room at the time of the accident. That he 
asked Samuel Chapman, in the office room, of the building of the 
defendant, within a short time after the accident, whether he had 
seen it and he said that he did not see it and knew nothing about 
the accident. That the witness Clifford Edwards, in the office room 
a short time after the accident, told the witness that he did not see 
the accident and knew nothing about it. 

I certify that the foregoing is the substance of all of the evidence • 
introduced by both the plaintiff and the defendant upon the trial of 
the above mentioned cause. 

After all of the evidence had been introduced on behalf of the 
plaintiff, and her case had been closed in chief, the defendant, by 
counsel, moved the Court to direct a verdict in favor of the defendant, 
but the Court overruled said Motion, to which ruling the defendant 
then and there excepted. After all of the evidence had been intro¬ 
duced upon behalf of both the plaintiff and the defendant, 

21 the defendant, by counsel, moved the Court to grant the fol¬ 
lowing instruction on its behalf: 
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In the Supreme Court of the District of Columbia. 

Frank Hopkin<F Admrx., Plaintiff, 

VS 

Fidelity Storage Company, Defendant. 

Number One on Behalf of Defendant. 

The Court instructs the Jury to return a verdict for the defendant 

action^of the C« K . 1 " s,nK ‘ tl0 . n the Court refused to grant, and to the 
action of the Court in refusing to grant the same on behalf of the 

d And a th ’ A*, de f endant counsel, then and there duly excepted. 
And the defendant now presents this his Bill of Exception, Num- 

n«rt 1 ’r"(R 1Ch 16 J] ,ra ' s , n ! ay be Sl sned, sealed, enrolled and made a 
part of the record m this case this 1st dav of May 1915 now for 
then, which is accordingly done. ‘ ’ 

C.iven under my hand and seal this 1st May 1915 

WENDELL P. STAFFORD, [seal.] 

Justice. 

^ rEndorsedNo. 56909. At Law. Mary E. Hopkins Admx. v 
Fidelity Storage Co. Bill of Exceptions. ’ 

*/' d0 - d ,° ( n cover: D jf trict of Columbia Supreme Court. No. 
-8.-SL Fidelity Storage Co., Ac., appellant, vs. Marv E. Hopkins, 

rf' Ca *' rt o f Appeals District of Columbia. Filed May 25, 1915 
Henry W. Hodges, clerk. ’ 
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OF THE DISTRICT OF COLUMBIA 

OCTOBER TERM, 1915. 

FIDELITY STORAGE COMPANY ' 

vs. L NO. 2831 

MARY E. HOPKINS, ADMRX. 

BRIEF ON BEHALF OF APPELLANT 


STATEMENT OF CASE 

An examination of the reeord in this ease will disclose 
the following facts: 

That one Frank Hopkins, on the 12th day of June, 
1913, was employed as a laborer by Appellant, and 
was engaged in cleaning windows in the large office room 
in the building of the appellant. That he was working 
upon a scaffold consisting of two boards, two inches 
thick by ten inches wide, and sixteen feet long (Record 
p. 8), one placed upon the other (Record p. 10), one 
end of which boards rested upon a heavy iron grating, 
and the other end upon the top of a step ladder about 
8 or 10 feet high (Record pp. 8 and 10), that said boards 
were nailed to the step ladder (Record pp. 10 and 11), 
and upon the outside edge of the boards constituting 
the floor of the scaffold a strip about two inches wide 
had been nailed, so that a ladder placed thereon could 
not slip off the same (Record p. 10) ; the said boards 




projected some three or four feet beyond the said iron 
grating and the said step ladder upon which the ends 
of said hoards were resting (Record p. 10). There was 
a ladder extending from the floor to the scaffold and 
which leaned against the center of the same (Record p. 
10). That on the morning of the accident the deceased 
borrowed from a painter a short step ladder about four 
feet high, and which belonged to the said painter 
(Record p. 10) ; that the deceased placed the said short 
ladder which he had just borrowed, on the scaffold 
(Record pp. 0, 10, 11) and proceeded to mount the same, 
when he was seen to fall backward to the floor (Record 
]). 10) and sustained injuries, from which he died. That 
the short ladder upon which the deceased was working 
fell to the floor, but that no part of the scaffolding fell; 
nor did the step ladder upon which the said boards were 
resting as aforesaid fall (Record pp. 9, 11). 

INTRODUCTORY 

The liability of the appellant, in the premises, is 
denied, and it is submitted the trial court should have 
directed a verdict for the defendant for the following 
reasons, which will be discussed in the order named: 
viz: 

1. Because the evidence fails to show any negligence 
upon the part of the appellant which was the proximate 
cause of the injury. 

2. Because the deceased assumed the risk incident 
to his employment. 

3. Because of the negligence of the deceased. 

ARGUMENT 

1. The evidence fails to show any negligence upon 
the part of appellant which was the proximate cause 
of the injury. 


8 




'‘The burden is on the plaintiff to establish 
negligence on the part of the defendant. Such 
negligence can not be presumed, and may only 
be inferred from facts showing undisclosed know¬ 
ledge of a condition which exposes the employee 
to a peculiar danger unknown to him, and which 
he could not, with the exercise of ordinary pru¬ 
dence and intelligence, have observed. * * * 

“To hold the master liable in a case like the 
one before us would be to make him an insurer 
against accident of every nature befalling the 
servant while engaged in the work assigned him. 
This is not the law.” 

Anderson v. Smith, 35 D. C. App. at pp. 95 
and 9b. 

1^ ^ ^ l^lc Il( e in the record which could possibly 
be said to be any evidence of negligence, is the statement 
of the witness Edwards, as follows: 

“That just a short while before the accident 
he noticed that the boards, one end of which were 
resting upon the step ladder, and the other ends 
of which were resting upon the top of a heavy 
iron vault door, were ‘springing in the middle,’ 
that he said to Frank Hopkins, the deceased, ‘I 
wouldn't go up there if I were you/” (Record 
p. 9.) 

On a demurrer to the evidence, or on a motion for a 
directed verdict, a court does not have to accept as true, 
testimony, the truth of which is inherently improbable. 

So. Ry. v. Smith, 8b Federal, 292. 


And so the statement of a witness that two boards 



one upon the other, sixteen feet Ion**, ten inches wide, 
each two inches thick, and one end of which rests upon 
an iron grating and extends 3 or 4 feet beyond the same, 
and the other end rests upon a step ladder, and extends 
3 or 4 feet beyond it, so that between the two props 
there is a distance of approximately 8 or 10 feet, and 
that the said boards would spring in the middle from 
the weight of a four foot step ladder, is inherently im¬ 
probable. 

In So. Ry. Co. v. Smith, 8(» Fed., 292, the plaintiff was 
struck by a train while crossing a track, and testified 
that he looked for the train and did not see it. There 
was a motion for a directed verdict and the court said: 

“It is the undisputed testimony in the case 
that the approaching train could be seen from 
200 yards to one-quarter of a mile Indore it 
reached the point where the accident occurred. 
It was daytime, and the plaintiff below was in 
possession of sight and hearing. All other wit¬ 
nesses saw it approaching and most of them heard 
the bell. It is true that when plaintiff below was 
asked bv counsel to state in his own way the 
circumstances of the injury, in his answer thereto 
he states no less than four times in the first 
paragraph that he looked for the train; but this 
was not and can not be true. It never should 
have been submitted to the jury, and it is too 
much to ask this court to affirm a judgment upon 
a statement so evidently false. The train was in 
sight, and he either did not look, or, if he did, he 
saw it; he would be obliged to see it. When there 
is any question to leave to the jury, they should 
determine it; but when the testimony of a witness 
is so absolutely incredible as to be impossible of 
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belief, the court should so determine. This was 
done in Ashworth v. East Tennessee, V. & G. R. 
Co., 97 Ga., 307, and in Payne v. Chicago & A. R. 
Co., 130 Mo., 562, and was approved by Thayer, 
J., in Chicago, R. I. & P. R. Co. v. Pounds, 49 U. S. 
App., 470, 82 Fed. Rep., 217, 27 C. C. A., 112.” 

In Payne v. Chicago, etc., R. Co., 130 Mo., 562, ap¬ 
proved in 82 Fed., 217, 27 C. C. A., 112, the court said: 

“Rut in this instance, it is plainly proved be¬ 
yond peradventure that this statement of plain¬ 
tiff ‘that he did all in his power to ascertain 
whether there were any trains approaching/ etc., 
was not, and indeed could not be, true. This man¬ 
ner of denying probative force, even to direct and 
affirmative testimony, when such testimony is 
plainly at war with the physical facts and sur¬ 
roundings, has passed into precedent. Thus, in 
the leading case of Artz v. Chicago, R. I. and P. 
R. Co., 34 Iowa, 153, it is said: ‘Rut it is urged 
by the appellees counsel that the plaintiff testified 
that he did both look and listen to see and hear 
the train, but did not; and that this testimony 
shows that he was not guilty of contributory neg¬ 
ligence, or, at the very least, it made that a ques¬ 
tion of fact for the jury. The difficulty, however, 
with the position is that, the conceded or undis¬ 
puted facts being true, this testimony can not, in 
the very nature of things, be true. It constitutes, 
therefore, no conflict. Suppose the fact is con¬ 
ceded that the sun was shining bright and clear 
at a specified time, and a witness, having good 
eyes, should testify that at the time he looked and 
did not see it shine. Could this testimony be 


11 





true? The witness may have been told that it 
was necessary to prove in the case that he did 
look and did not see the sun shine; he may have 
thought of it with a desire that should have been 
so; he may have made himself first believe that 
it was so, and this belief may have ripened into a 
conviction of its verity, and, possibly, he even may 
testify to it in the self-consciousness of integrity. 
But, after all, in the very nature of things, it 
can not be true, and hence can not, in the law, 
form any basis for a conflict upon which to rest 
a verdict.” 


There is in this case no evidence that negligence of the 
appellant was the proximate cause of the injury. There 
being no evidence upon this point, the case should have 
been withdrawn from the jury, and it was error to allow 
them to speculate as to the cause of the injury. 

In Butler v. Frazee, 25 App. I). <\, at p. 401, the court 
said: 


‘A\ hen an injury is received by an employee, 
while working with the machinery or appliances 
provided for his operation or use, the fact of acci¬ 
dent carries with it no presumption of neglect 
of duty on tin* part of tin* employer, as in the case 
of a passenger; for example, where there is a con¬ 
tract for safe carriage, and the burden rests 
upon the employee to show such negligence as 
an affirmative fact. ‘It is not sufficient for the 
employee to show that the employer may have 
been guilty of negligence—the evidence must 
point to the fact that he was. And where the 
testimony leaves the matter uncertain and shows 
that any one of half a dozen things mav have 
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brought about the injury, for some of which the 
employer is responsible and for some of which 
he is not, it is not for the jury to guess between 
these half a dozen causes and find that the negli¬ 
gence of the employer was the real cause, when 
there is no satisfactory foundation in the testi¬ 
mony for that conclusion. If the employee is un¬ 
able to adduce sufficient evidence to show negli¬ 
gence on the part of the employer, it is only one 
of the many cases in which the plaintiff fails in 
his testimony, and no mere sympathy for the 
unfortunate victim of an accident justifies any 
departure from settled rules of proof resting upon 
all plaintiffs. Patton v. Texas & P. It. Co., 179 

I . S., 658, 663, 45 L. ed. 361, 364, 21 Sup Ct 
Rep., 275.” 


And in Patton v. Texas, etc., R. Co., 179 U. S., at 
p. 663, 45 L. ed. at p. 364, the court, after expressly 
noting the distinction between the case of a passenger 
and an employee, said, with reference to the rule ob¬ 
taining in the case of employees: 

‘*1 lie fact of accident carries with it no pre¬ 
sumption of negligence on the part of the em¬ 
ploye!, and it is an affirmative fact for the injured 
employee to establish that the employer has been 
guilty of negligence. Texas & P. It. Co. v. Barrett, 
166 1 . S., 617, 41 L. ed., 1136, 17 Sup. Ct. Rep., 
<0i. Second. 1 hat in the latter case it is not 
sufficient for the employee to show that the em¬ 
ployer may have been guilty of negligence; the 
evidence must point to the fact that lie was. And 
v here the testimony leaves the matter uncertain 
and shows that any one of half a dozen things 

o 



may have brought about the injury, for some of 

which the employer is responsible and for some 

of which he is not, it is not for the jury to guess 

between these half a dozen causes to find that 

the negligence of the employer was the real cause, 

when there is no satisfactory foundation in the 

•/ 

testimony for that conclusion. If the employee 
is unable to adduce sufficient evidence to show 
negligence on the part of the employer, it is only 
one of the many cases in which the plaintiff 
fails in his testimony; and no mere sympathy 
for the unfortunate victim of an accident justifies 
any departure from settled rules of proof resting 
upon all plaintiffs. Third. That while the em¬ 
ployer is bound to provide a safe place and safe 
machinery in which and with which the employee 
is to work, and while this is a positive duty rest¬ 
ing upon him, and one which he may not avoid 
by turning it over to some employee, it is also 
true that there is no guaranty by the employer 
that place and machinery shall be absolutely 


In Louisville, etc., It. Co. v. Sanford, 117 Iiul., 208, a 
baggage master was killed by a train, on which he was 
riding, falling through a bridge; the court said, at p. 208: 


“All the authorities agree that neglicene on the 
part of the employer is not to be presumed, and 
that it rests on the plaintiff to aver and prove 
every fact essential to the existence of actionable 
negligence.” 

In Vissman v. So. R. Co. (Ky.), 2 L. R. A., N. S. 409, 
a fireman was injured while trying to break a large lump 
of coal, and the court said, at page 470: 
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“Mere proof of accident or injury to the servant 
does not raise the presumption of negligence on 
the part of the master. In order to recover dam¬ 
ages against the master for the injury, the servant 
must produce some evidence conducing to show 
that it was caused by the negligence of the 
master.” 

To the same effect: 

Smith v. Mo. Pac. Ry. Co., 113 Mo., at p. 82. 

In Murray v. Denver R. R. Co., 11 Colo., 125, the 
plaintiff was a laborer working on the track of the de¬ 
fendant in a narrow cut, when a car loaded with stone 
became detached from a construction train, a half mile 
distant, and collided with a hand car, etc., causing the 
injury to the plaintiff. 

The Court said, at p. 125: 

“The evidence showed the accident and the 
injury to the plaintiff, but left the cause of the 
accident entirely unexplained.” 

This was held to be insufficient to sustain a recovery. 

In Humphreys v. Newport News, etc., Co., 33 W. Va., 
135, wherein it appeared that a fireman was injured 
by the breaking and falling of a spout attached to a 
water tower, the court said, at p. 145: 

“To hold the Company responsible it is not 
enough simply that an accident occurred; it must 
be attributable to the Company’s negligence, and 
the burden to show it by satisfactory evidence 
is on the plaintiff.” 


In Looney v. Metropolitan It. Co., 200 U. S., 480, 50 
L. ed., at ]). 568, the court said: 

“One of two things was necessary to cause the 
accident—a leak in the insulation, or the act of 
the deceased touching the uninsulated ends of 
the leads. Either one or the other was a neces¬ 
sary condition. If the first existed, the defen¬ 
dants mav lx* charged with liability. If the 
second, they are exonerated. The burden of proof 
becomes a factor. The plaintiff in the first in¬ 
stance* is not required to prove that the deceased 
was free from contributory negligence; in other 
words, tin* burden of proof of contributory negli¬ 
gence is on the defendant. But, on the other 
hand, plaintiff must establish grounds of liability 
against tin* defendant. To hold a master respon¬ 
sible, a servant must show that the appliances 
and instrumentalities furnished were defective. 
A defect can not lx* inferred from the mere fact 
of an injury. There must be some substantive 
proof of tin* negligence/- 


There is not a line of testimony in this case tending 
to show the cause of tin* fall which injured the deceased, 
and caused bis death. The scaffold did not collapse, 
no part of it fell (Record pp. fi and 11), there was no 
breakage in any part of the structure; no default of the 
appellant is shown in tin* evidence as the cause of the 
fall, and it is left, by tin* evidence, wholly unexplained, 
unaccounted for, no reason even being suggested for the 
sudden fall of the deceased; there being nothing to show 
whether tin* deceased lost his balance and fell or whether 
tin* ladder slipped from under him, or whether the fall 


was caused bv anv one of half a dozen causes, it is ear- 

• * 7 
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nestly submitted, it was improper to allow the jury to 
speculate and guess as to the cause of the accident. 

Butler v. Frazee, 25 App. D. C., at p. 401. 

ASSUMPTION OF RISK 

The liability of the appellant is denied, and it is sub¬ 
mitted the trial court erred in refusing to direct a verdict 
for the defendant because the deceased assumed the risk 
incident to his employment. 

In Anderson v. Smith, 35 App. D. C., 93, it appeared 
that the deceased was employed as a laborer engaged 
in wrecking a building, that the building had been taken 
down to the first floor, excepting a large double frame 
door, which was still standing. The plaintiff’s evidence 
also disclosed that the door frame was from 12 to 15 feet 
in height, and from 10 to 12 feet in width, with a lintel 
block on top 4 by 4 inches, extending across the width 
of the door, and a leaded glass transom underneath, 
some 2!/o feet in width, and semicircular in form. There 
were glass panels in both doors, with lights on each side, 
extending to within a foot and a half or 2 feet of the 
base. It was also shown that there was a fringe of 
plaster around the top and on each side of the door 
frame, which had adhered to it in tearing awav the sur- 
rounding structure. The weight of the door frame, with 
this attachment, was estimated at from twelve to fifteen 
hundred pounds. 

A number of men employed on the work were directed 
bv the foreman to take down this frame. Seven men 
went on the inside for the purpose of lowering it to the 
ground as it was pried over in that direction by two men 
on the outside. The men on the inside arranged them¬ 
selves in such manner that two—Anderson, plaintiff’s 
intestate, and another—were in the center. When the 



frame was pried over, the men on the side were either 
unable to hold it, or let it fall in such manner that An¬ 
derson was caught under it and crushed to death. It 
also appeared from the evidence that no appliances of 
any sort were used or furnished by the defendant or his 
foreman to he used in lowering the door. 

When the plaintiff had submitted her evidence, a ver¬ 
dict was directed for the defendant. 

The court approved the action of the trial court in 
directing a verdict for the defendant, and said: 


“The employee, when he engages his services 
to his employer, impliedly agrees to assume all 
the risks ordinarily incident to such employment. 
If the work demands peculiar skill in the use of 
the machinery or instrumentalities employed to 
carry on the work, he assumes the risks incident 
thereto. He impliedly assumes this risk in his 
contract of employment. 

“The rule was well stated in Wood v. Heiges, 
S3 Md., 257, 34 Atl., 872, as follows: ‘If a servant 
has knowledge of the circumstance under which 
the employer carries on his business, and chooses 
to accept employment, or continue in it, he as¬ 
sumes such risks incident to the discharge of his 
duties as are open or obvious. In such cases it 
is not a question whether the place prepared for 
him to occupy, and which In* assents to accept, 
might, with reasonable* care*, have been made 
more safe*. His asse*nt dispenses with the per¬ 
formance on the* part of the* master of the elutv 
te> make it se>.' " 

If it be contended, in the* face e>f the* evielence, that 
the scaffold was unsafe*, then the attention e>f the* eourt 
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is respectfully invited to the fac t that the decedent was 
warned by a fellow employee not to go upon the scaffold. 
The witness Edwards testified that just a short while 
before the accident, he noticed that the boards were 
“springing in the middle” and that he said to the de¬ 
ceased : “I wouldn’t go up there, if I were you.” 
(Record p. 9.) 

The rule announced in Anderson v. Smith, supra, as 
follows, is applicable with much force to this case: 


“Neither do we deem it to be the duty of the 

•/ 

master to warn his servant of apparent danger. 
The duty being performed by plaintiff’s intestate 
at the time of the accident in question was not 
such as called for either skill or experience. The 
door to be lowered was in full view. The method 
employed was the most ancient known. It re¬ 
quired a simple survey of the structure and an 
estimate of the amount of exertion it would take 
to lower it.” * * * 

“No reason is apparent why this case should 
be taken out of the rule of assumed risk. Plain¬ 


tiff's intestate was a mature man of ordinary in- 

#/ 

telligence, presumed to be capable of doing the 
very ordinary and unskilled labor he was engaged 
in at the time of the accident. As was said in 


Ivohn v. McNulta, 147 IT. 8. 238, 37 L. ed. 150, 13 
Sup. Ct. Rep., 298, where a servant was injured 
in coupling freight cars: ‘The intervener was no 
boy, placed by the employer in a position of un¬ 
disclosed danger, but a mature man, doing the 
ordinary work which.he had engaged to do, and 
whose risks in this respect were obvious to any 
one. Under those circumstances he assumed the 


risk of such an accident as this, and no negligence 
can be imputed to the employer.’ ” 
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In St. Louis Cordage Co. v. Miller, 120 Fed., 495 (03 
L. R. A. 503 ), the court said : 

“Now, while it is true, as the decisions to which 
we have adverted declare, that mere knowledge of 
a defect by a servant who continues in the employ¬ 
ment does not necessarily establish the fact as a 
matter of law that he has assumed the risk it 
entails, and while it is also true that he does not 
assume such a risk unless an ordinarily prudent 
person of his capacity in his situation would have 
appreciated the danger from it, it is equally true 
that a servant who enters or continues in the em¬ 
ployment of his master in the presence of visible 
or obvious defects and plain or apparent dangers 
from them, which In* knows or appreciates, or 
which an employee of his intelligence and capa¬ 
city would by the exercise of ordinary care and 
prudence know and appreciate—assumes the risk 
of these dangers, and he can not Ik 4 heard to say 
that he did not appreciate them, and, when the 
uncontradicted evidence establishes these facts, 
no case arises in his favor, no question remains 
for the jury, and it is the duty of the court to 
peremptorily instruct them to return a verdict 
for the master. This is a familiar and well- 
established rule of law.'’ 

In the case at bar the decedent could see and observe 
a plain simple scaffold, and its attendant dangers; his 
attention was expressly directed to the fact that his 
co-worker conceived the scaffold to be unsafe (Record 
p. 9), and he must be held to have assumed the risk of 
working thereon. To use the language of this court in 
Anderson v. Smith, 35 App. D. C. at p. 9b: 
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“To hold the master liable in a case like the 
one before us would he to make him an insurer 
against accidents of every nature befalling the 
servant while engaged in the work assigned him. 
This is not the law.” 


CONTRIBUTORY NEGLIGENCE 

While the cause of the accident is not disclosed by 
the evidence, the fact remains, as shown by the undis¬ 
puted testimony in the case, that the decedent , himself , 
placed upon the scaffold the four foot step ladder upon 
which he was standing at the time of the fall (Record 
pp. 9, 10 and 11) ; and the said four foot step ladder 
was the only thing in connection with the scaffold which 
fell (Record pp. 9, 10 and 11). 

The deceased, without any suggestion from the de¬ 
fendant, the foreman, or any one, borrowed the small 
ladder, and the deceased himself placed it in position, 
and if in so placing it, the decedent negligently placed 
the said ladder upon the scaffold so that it slipped, or 
fell, of course it can not be contended that the appellant 
is liable. Only that which was placed in position by 
the decedent, fell, tin* scaffold remained intact. 

Respectfu 1 ly submitted, 

Daniel Thew Wright, 

T. Morris Wampler, 

Counsel for Appellant. 
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OF THE DISTRICT OF COLUMBIA. 

October Term, 1915. 

No. 2831. 

r-- 

FIDELITY STORAGE COMPANY, APPELLANT, 

vs. 

MARY E. HOPKINS, ADMINISTRATRIX OF THE 
ESTATE OF FRANK HOPKINS, DECEASED 
APPELLEE. 

BRIEF ON BEHALF OF APPELLEE. 

Statement of Case. 

On June 12, 1913, while employed as a laborer by the 
appellant, the appellee’s intestate, one Frank Hopkins, 
hereinafter called “Hopkins,” was engaged in cleaning 
windows in a large office room in a building of the 
appellant in the city of Washington. A so-called scaffold 
was in use which had been built by the witness, Wells, a 
painter, and which had been used by him several days 
before the accident. 

Wells had always used this scaffold alone and so far 
as is shown by the evidence it had never been used by 
more than one person at a time before the accident 
(Rec., p. 11). 

This scaffold consisted of two boards sixteen feet long, 
ten inches wide and two inches thick, one end of which 
rested upon the open door of a vault and the other 
upon a step-ladder ten feet high (Rec., p. 8). These 
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boards were placed one upon the other and were nailed 
with eight penny nails driven through the boards 
and into the ladder, but the ladder was not fastened to 
the floor (Rec., p. 10 ).• Midway between the vault door 
and this step-ladder another ladder leaned against this 
scaffold (Rec., p. 11). 

Hopkins went upon the scaffold at the direction of Gant, 
the foreman in charge of the laborers (Rec., p. 9), and 
taking a short ladder handed to him by Gant (Rec., p. 
9), who was upon the floor of the office, and placing one 
end against the boards and the other against the window 
in the partition, mounted it (Rec., p. 9). Gant then 
mounted the scaffold, the step-ladder “tipped/’ the small 
ladder fell, and Gant and Hopkins were thrown to the 
floor, the latter sustaining injuries from which he later 
died (Rec., pp. 9-10). 


ARGUMENT. 

The Evidence Shows Negligence on the Part of the Ap¬ 
pellant Which Was the Cause of the Injury. 

The obvious answer to all of the appellant’s argument 
is that it is based upon supposed facts entirely different 
from the case made by the record. The statement of the case 
in the appellant’s brief assumes that Hopkins was work¬ 
ing on the scaffold alone and overlooks the plain negli¬ 
gence of the foreman in going upon a scaffolding erected 
for the use of one man alone and resting upon a step- 
ladder in nowise secured so as not to “tip,” while 
Hopkins was at work thereon; thereby causing the 
‘‘tipping” of the step-ladder and the fall of the small 
ladder upon which Hopkins was mounted (Rec., p. 8). 

It is true that there is some conflict in the testimony 
as to whether Hopkins or Gant went upon the scaffold 
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first, and whether he, Hopkins, went there by direction 
of Gant and whether Gant told Hopkins that the 
scaffold was all right; but it was in the province of the 
jury to find which story of the accident was to be believed 
and their finding thereon is not to be disturbed, we sub¬ 
mit, especially in the absence of any claim that the 
charge under which they considered the evidence was 
in any way prejudicial to the appellant. 

And, finding these facts to be as claimed by the ap¬ 
pellee, it was for them to say whether the decedent came 
to his death by reason of the flimsy manner of the 
construction of the scaffold (resting, as it did at one end, 
upon a step-ladder in nowise secured so as to prevent 
“tipping” and tacked to it by means of eight penny nails 
—scarcely long enough to penetrate four inches of board, 
much less to secure it to the ladder), and the foreman’s act 
in assuring him, Hopkins, that it was all right for him to 
go up there, and then going himself upon this structure 
while Hopkins was at work thereon; thereby causing 
it to become unbalanced and to tip. 

It must be remembered, too, that when the foreman 
went upon the scaffold, Hopkins was in a position where 
no act of his could avert any consequence that might 
flow from the addition of Gant’s weight. 

See.Cristal Ice Co. vs. Sherlock, 37 Neb., 19-21. 


The court sustained a verdict in somewhat similar 
circumstances in Doyle vs. Trust Co., 140 Mo., 1. 

In that case the plaintiff was compelled to use a run¬ 
way which was built by laying side by side two planks 
sixteen feet long, ten inches wide, and two inches thick 
over the tops of certain bins in a grain elevator in course of 
erection, “lapping them over the last support and so 
on.’ “At different places a third plank would be so 
laid as to afford an opportunity for a person going 

2—4577 
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jn one direction over the runway to step aside and let 
another pass going in an opposite direction.” 

. . . The evidence showed that the 

plank called the switchboard board, upon which 
the laborers, including the plaintiff, engaged in 
carrying lumber from one end of the building to 
another, were compelled to step to let others pass 
who were carrying lumber in an opposite direc¬ 
tion was not secured in any way so as to prevent 
it from tilting, and that when plaintiff was 
returning for a load of lumber, in order to let pass 
another laborer who was carrying a load, he steppd 
upon the switchboard, but too near its end, 
which caused it to tilt and precipitate him upon 
the floor beneath, thereby injuring him. There 
can be no doubt but that the board could have 
been secured so that it would not have tilted, 
either by fastening it by nails to the cross timbers 
upon which it rested or by something of the kind.” 

Doyle vs. Trust Co., 140 Mo., 1. 


See, also: 

Zimmerman vs. Sulphite Co., 113 Mich., 1. 
McLaughlin vs. Eidlitz 50 App. Div. (N. Y.), 518. 
Cougle vs. McKee, 151 Pa. State, 602. 

Benzing vs. Steinwav & Son, 101 N. Y., 547. 


And in the case at bar, were not the jury justified in 
thinking that the boards should have been nailed to the 
ladder with larger nails, that the step-ladder should 
have been secured in some way so that it would not have 
“tipped,” either by being fastened to the floor, or by 
some other support or “something of the kind?” Or that 
a step-ladder was an improper support for a scaffold 
ten feet high anyway, especially when occupied by two 
men? 



5 


Negligence a Question for the Jury in this Case. 

We agree that negligence is not to be presumed from the 
mere fact that an accident happens to a servant, but we 
contend that if, with all the circumstances before them 
and with full opportunity to observe the witnesses and 
decide who was telling the thing as it occurred, the jury 
could see that it was the culpable negligence of the ap¬ 
pellant or an agent for whom under the circumstances 
it was responsible, that caused the accident, then a ver¬ 
dict in favor of the plaintiff ought not to be disturbed 
where the case was submitted to them under a charge 
with which the appellant could find no fault. 

The law underlying these considerations has been 
well settled in this jurisdiction and stated with great 
clearness both in the decisions of the Supreme Court 
of the United States and of this court. 

“The right to have the facts determined by the 
jury ceases only when but one reasonable view can 
be taken of the evidence and of its every intend¬ 
ment, and that view is utterly opposed to the 
plaintiff’s right to recover.” 

Railroad Co. vs. Carrington, 3 App. D. C., 
108. 

“It is well settled that where there is uncer¬ 
tainty as to the existence of negligence or con¬ 
tributory negligence, the question is not one of law 
but of fact, and this is whether the uncertainty 
arises from a conflict in the testimony, or because 
the facts being undisputed, fair-minded men will 
honestly draw different conclusions from them.” 

Idem, p. 109—quoting R. R. Co. vs. Powers, 
149 U. S., 43. 

Practically the same language was used by this court 
in Railroad Co. vs. Snashall, 3 App. D. C., 432: 

“Whenever there is uncertainty as to the exist¬ 
ence of negligence, whether it proceed from a con- 
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fliet in the evidence, or from th§ different conclu¬ 
sions which fair-minded, reasonable men may 
draw from undisputed facts, the^question is one 
of fact and must be submitted to the jury.” 

And in Thompson, Comm. Neg. Vol. VI, p. 427; sec. 
7387 (2d Ed.), the rule is stated: 

“In general it may be said that where the cir¬ 
cumstances are complicated, and the general 
knowledge and experience of mankind do not at 
once condemn the conduct as careless, the ques¬ 
tion is one for the jury.” 

And: 

“Where the question of the defendant’s negli¬ 
gence turns upon the existence of a hypothesis of 
fact as to which the evidence is conflicting, the 
question is always for the jury, and in such a 
case the conflict or dispute is sufficient to take 
the case to the jury if it raises a fair controversy.” 

VI Thompson, Comm. Neg. Sec. 7389, p. 
430 (2 Ed.). 

And the learned author observes: 

“The legal scholar upon the bench should exer¬ 
cise great caution in substituting his own judg¬ 
ment for that of the twelve men on the jury; as 
in nearly every case, the question whether cer¬ 
tain facts tend to show negligence is peculiarly a 
question to be determined from the standpoint of 
an ordinary man.” 

VI Thompson, Comm. Neg. Sec. 7391, p. 

432 (2d Ed.). 

Assumption of Risk. 

As to the appellant’s argument under this title it is 
sufficient to say: Among other risks assumed by an em¬ 
ployee is of course that of injury at the hands of his fel¬ 
low-servants, but he does not assume the risk of injury 
by the negligence of the master or a vice-principal. There 
is nothing in the evidence to show that Hopkins knew 
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when he went upon the scaffold that he was to be fol¬ 
lowed there by Gant or that the step-ladder was not se¬ 
cured or supported in some manner so as to prevent it 
from tipping or that it was tacked to the boards by eight 
penny nails. And no claim was made in the court below 
or here that any act of Gant done there was anything 
but the act of a vice-principal for which the company was 
responsible. At this point the appellant would have us 
accept as true the evidence of Edwards as to the spring¬ 
ing of the boards and as to his so-called warning to Hop¬ 
kins. This is the testimony which at page 10 of its brief 
the appellant characterizes as so “inherently mprobable,” 
that, assuming it to be the only evidence of negligence 
then there is “no evidence upon this point.” (See appel 
lant’s brief, pages 10-12.) 

That which was considered as “no evidence” at page 
12, is confidently referred to as a “fact” at page 19, where 
the court’s attention is “respectfully invited” to it, and 
where Edwards’ words are quoted verbatim. 

The argument reduces itself to this: that Edwards lied 
so flagrantly that we ought not to consider what he said 
even now, but that Hopkins, with full opportunity to see 
that he was being, was negligent in not believing his lie. 

As far as the appellee is concerned it is immaterial 
whether Edwards lied or not. If the foreman told Hop. 
kins that the scaffold was all right (and he himself testi¬ 
fied that he had inspected it that morning, Rec., p. 11, 
bottom line), then, we submit, it can not be said that 
Hopkins was gui ty of contributory negligence as a 
matter of law, or that he saw and accepted a risk that his 
superior told him did not exist. 

Halliburton vs. Wabash R. R. Co., 58 Mo. App., 27. 

Monahan vs. Kansas City Clay and Coal Co., 58 
Mo. App., 68. 

Flynn vs. Union Bridge Co., 42 Mo. App., 529. 

Marsh vs. Chickering, 101 N. Y., 396. 
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Nor does the evidence disclose that it turned out to be 
unsafe for one man to work upon. Wells claims to have 
found it safe enough (Rec., p. 11). 

It was the coming together of the weight of two men 
that caused the tilting of the scaffold so flimsily con¬ 
structed. On the other hand, if Edwards’ testimony is to 
be disregarded, we submit that it does not affect the 
hypothesis of the appellee as to the cause of the accident 
and that it is not the “only evidence of negligence.” And 
the jury accepted that theory evidently, although 
we do not pretend to say whether they believed Edwards 
or not. 

We submit that the doctrine of the law applicable to 
the question of contributory negligence and assumption 
of risk as raised by the appellant here is as stated in 
Thompson, Comm. Neg., sec. 445, p. 422 (2d Ed)., where 
it is said: 

“Where the negligence of one person has pre¬ 
pared a risk for another, and that other, proceed¬ 
ing in the discharge of his duty or the course 
of his business, accepts the risk and is hurt in 
consequence of his so doing, the question of 
whether he is guilty of contributory negligence is 
almost always a question of fact for the jury. If 
there is any exception to the rule which makes 
contributory negligence a question for the jury, 
it arises where the person injured voluntarily 
deliberately and in some cases unnecessarily thrusts 
himself upon a known danger. 

“But even here the question is often submitted 
to the jury under proper instructions.” 

Anderson vs. Smith (35 App. D. C., 95), relied on by 
appellant, is, we submit, clearly not in point. 

There the foreman simply ordered his men to do an act, 
simple in itself, by a method “the most ancient known.” 
And in doing it they were injured. An ordinary risk that 
must have been apparent to the employee. 








9 

Far different, we submit, from where the foreman tells 
off, or even allows a man to go upon a flimsy scaffold—in¬ 
securely fastened to a support—itself a make-shift, and 
in nowise propped, fastened or secured to prevent tip¬ 
ping; and upon this structure afterwards himself mounts 
to render disaster to his subordinate sure. 

Contributory Negligence. 

Here, the appellant puts forward a novel theory as to 
the cause of the accident. 

It is said at page 21 of the appellant’s brief that if the 
deceased without any suggestion from any one so placed 
the ladder upon the scaffold that it slipped, that of course 
it can not be contended that the appellant is liable. Of 
course. But the only precaution that had been taken 
there at all, a thing, too, upon which great stress has 
been laid by the appellant and which was constantly 
adverted to by his witnesses, was the fact that a strip 
had been nailed to the outer edge of the boards “to pre¬ 
vent a ladder from slipping from said boards” (testimony 
of Gant, Rec., p. 11), and “so that a ladder placed 
thereon could not slip off the same” (Appellant’s brief, 
p. 11). Yet the appellant calmly asks us to believe 
that the ladder slipped off, when, according to his state¬ 
ment, it “could not slip off,” and not to believe Chapman 
when he says that the step-ladder tilted when nobody 
says that any precaution had been taken to prevent it 
from doing so. 

Respectfully submitted. 

B. L. GASKINS, 

ARMOND W. SCOTT, 

Attorneys for Appellee . 




